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OPINION

Defendant Lazaro Gutierrez appeals from the circuit court’s denial of his request for
leaveto file asuccessive postconviction petition. Here, defendant argues: (1) he established
cause and prejudice with respect to his claims of ineffective assistance of counsel, where
counsel failed to inform him of the possible immigration consequences of his plea; (2) he
established cause and prejudice with respect to his claim that his pleawas not knowingly or
voluntarily entered because thetrial court faled to inform him of the potential immigration
consequences as required by statute; and (3) the $50 State’ s Attorney fee was improperly
imposed and should be vacated. For the following reasons, we affirm the judgment of the
circuit court denying defendant leavetofile hissuccessive postconviction petition, but vacate
the $50 State’s Attorney fee imposed.

BACKGROUND

Defendant was indicted with eight counts of first degree murder for his participationin
the murder of Isidro Rodriguez on November 2, 2003. Prior to trial, defendant indicated that
hewished to participateinaRule 402 (111. S. Ct. R. 402 (eff. July 1, 1997)) conference. After
the conference, defendant expressed a desire to enter a plea of guilty to one count of first
degree murder. The trial court admonished defendant about the rights he would be
relinquishing if he chose to plead guilty, including the right to a jury trial and the right to
have his guilt proven beyond a reasonable doubt by the State. The court also explained
defendant’ srightsto confront witnesses, testify, and present adefense. Defendant stated that
he understood. The court then went on to explain the possible penalties associated with
pleading guilty tofirst degree murder and sought assurance from defendant that hewasacting
of hisown accord and had not been unduly influenced in deciding to plead guilty. Defendant
responded, “1 understand everything.” The State then presented afactual basisfor the plea.

“If caledtotestify, the Statewould present afamily member of Isidro Rodriguez
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who would indicate that Mr. Rodriguez was born on September 1st of 1957 and was
in good health prior to November 2nd, 2003, prior to 3:45 am.

The State would present the testimony of Doctor Aldo Fusaro; that he performed
the examination or autopsy on the body of Mr. Isidro Rodriguez. To a reasonable
degree of medical certainty, he would indicate that the cause of death was four
gunshot wounds and that the manner of death was homicide.

Y our Honor, the State would further present the testimony of Assistant State’s
Attorney VictoriaCiszek; that sheinterviewed the defendant who shewould identify
in open court, Mr. Lazaro Gutierrez, on April the 4th of the year 2005; that at that
time, she subsequently took a videotaped statement from this defendant.

In that videotaped statement, in summary and not verbatim, this defendant
indicated that he together with a co-defendant by the name of Rosendo Ruiz had
decided to perform arobbery. Heindicated that Mr. Ruiz wasthe person who had the
gun. That further they located this victim and they located him at the address of this
incident where the murder occurred, which is 6050 South Sawyer in Chicago,
[llinois, on November 2nd of 2003, at 3:45 in the am.

Thisdefendant indicated that hisrole wasto be alookout, and hewasto |ook out
for the police and the neighbors. This defendant in that videotaped statement
indicated that it was his partner, Rosendo Ruiz, who exited the car and who
subsequently shot the victim.

The Statewould further present thetestimony of the eyewitnessto thiscase. That
eyewitnessis a person by the name of Mr. Phillips. Mr. Phillips would indicate that
he was the individual who left the car; that he would identify this defendant, Mr.
Gutierrez, as the person he saw leave the car; that he subsequently heard shots and
he looked out his window and he saw this defendant, Mr. Gutierrez, as the person
who reentered the car with the gun in his hand.

Finally, Your Honor, the State would present the testimony of Detective
O’ Donovan with the Chicago Police Department. He would indicate that he was
assigned to an unrel ated case that occurred on November 6th of theyear 2004 at 2154
South Ashland. He would identify the defendant as the offender in that case.

He would further indicate that a gun was recovered as a result of that incident;
that gun was subsequently sent to the Illinois State Palice; that on that gun, first of
al, was this defendant’s palm print; that further on that gun was the blood that
subsequently the Illinois State Police performed a comparison and this defendant’s
DNA or profile matched the DNA from the profile that was found on the gun.

Finally, that that gun wastested and that gun was found to bethe murder weapon
in this case.”

The court found asufficient factual basis for the pleaand entered afinding of guilty. The
court sentenced defendant to 35 years imprisonment in accordance with the terms of the
agreement reached in the Rule 402 conference. The remaining counts of theindictment were
dismissed. The court informed defendant that in order to appeal his guilty plea or sentence,
he must first seek permission to vacate the judgment and withdraw the plea of guilty within
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30 days.

Defendant did not appeal his conviction or fileamotion towithdraw hisguilty plea. On
April 19, 2007, defendant filed a pro se postconviction petition alleging that trial counsel
failed to explain the caseto himand lied to him so that he would accept the pleabargain. The
court denied the petition as frivolous and patently without merit in awritten order on June
19, 2007. The court found defendant’s claims were belied by the record and noted that
“petitioner’s own words indicate that his plea was entered knowingly and with a full
understanding of each consequence*** and result therefrom.” The court thenissued an order
assessing court costs and fees in the amount of $155 for filing a frivolous petition, which
included a $50 State' s Attorney fee pursuant to section 4-2002.1 of the Counties Code (55
ILCS 5/4-2002.1 (West 2006)).

Defendant filed a“Motion for Leaveto FileaLate Notice of Appeal,” which was grated
on October 23, 2007. Thereafter, the State Appe late Defender wasgranted |eaveto withdraw
as counsel and this court affirmed the judgment of the circuit court on January 9, 2009.
Peoplev. Gutierrez, No. 1-07-2814 (2009) (unpublished order pursuant to Supreme Court
Rule 23).

OnJune 30, 2009, defendant filed an“ Application for Leaveto FileaSuccessive Petition
for Post Conviction Relief.” Inthisapplication, defendant stated that heisaMexican citizen
living in the United States as a resident aien, and he included copies of his identification
cards. He al so attached a copy of the policereport madefollowing hisarrest, which indicates
that he was born in Mexico. In his application, defendant alleged his constitutiond rights
were violated because the arresting officers failed to contact the Mexican Consulate as
mandated by the Vienna Convention and that trial counsel wasineffectivefor failingtoraise
this issue. In addition, defendant alleged that counsel was ineffective where he failed to
notify defendant that hisguilty pleawould subject him to deportation. Defendant explained
that had he been given this information, he would have gone to trial because the evidence
againg him was not overwhelming. In addition, defendant stated that thetrial court violated
his right to due process because it failed to inform him of the possible deportation
consequences of hisplea. Defendant alleged that this error precluded him from entering his
plea knowingly and intelligently.

Defendant explained that he did not raise these issues in a previous postconviction
petition because he“isuneducated, [and] hedidn’t know that theseissuesexisted at thetime
of hisfirst postconviction.” Furthermore, defendant stated that histrial and appellate attorney
failed to raise these issues. The trial court denied defendant leave to file finding that
defendant failed to establish cause and prejudice asrequired by section 122—-1(f) of the Code
of Criminal Procedure of 1963 (725 ILCS 5/122-1(f) (West 2006)). Specifically, the court
found that “[t]he factua assertions relied on by petitioner in the instant petition were
available to him when he filed hisinitial petition. Petitioner fails to identify any objective
factor which impeded his efforts to raise these claimsin his previous petition.” The court
added that defendant did not “identify any objectivefactor which impeded hiseffortstoraise
these claimsin his previous petition.” It is from this finding that defendant now gppeals.
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ANALYSIS

The Post-Conviction Hearing Act (Act) (725 ILCS 5/122—-1 et seq. (West 2006)) alows
acriminal defendant a procedure for determining whether he was convicted in substantial
violation of his constitutional rights. Peoplev. Edwards, 197 I1l. 2d 239, 243-44 (2001). To
be entitled to relief under the Act, a defendant must establish a subgtantial violation of his
constitutional rights in the proceedings that produced the conviction or sentence being
challenged. People v. Jones, 211 1l. 2d 140, 143-44 (2004).

TheAct contemplatesthefiling of only one postconviction petition. Peoplev. Evans, 186
[11.2d 83, 89 (1999); 7251LCS5/122-1(f) (West 2006). Successive postconviction petitions
are governed by section 122-1(f) of the Act, which provides:

“Only one petition may befiled by apetitioner under this Article without leave of the
court. Leave of court may be granted only if a petitioner demonstrates cause for his
or her failureto bring the claimin hisor her initial post-conviction proceedings and
prejudice results from that failure.” 725 ILCS 5/122—1(f) (West 2006).

L eave to file successive postconviction petitions may be granted when a defendant has
established cause and prejudice, or when fundamental fairness so requires. People v.
Pitsonbarger, 205 111. 2d 444, 459 (2002); Peoplev. Tidwell, 236 111. 2d 150, 161 (2010); 725
ILCS 5/122-1(f) (West 2006). Pursuant to the cause-and-prejudice test, the petitioner must
show good cause for failing to raise the claimed errors in a prior proceeding and actual
prejudice resulting from the claimed errors. Pitsonbarger, 205 Ill. 2d at 460; 725 ILCS
5/122-1(f) (West 2006). “ Cause” isdefined as* any objectivefactor, externa to the defense,
which impeded the petitioner’s ability to raise a specific claim at theinitial postconviction
proceeding.” Pitsonbarger, 205111. 2d at 462; 725 ILCS5/122—1(f) (West 2006). “ Prejudice”
isdefined as an error so infectiousto the proceedings that the resulting conviction violates
dueprocess. Pitsonbarger, 205111. 2d at 464; 725 ILCS5/122—1(f) (West 2006). A defendant
must establish cause and prejudice as to each individual claim asserted in a successive
postconviction petition to escape dismissal under resjudicataand waiver. Pitsonbarger, 205
I1l. 2d at 463; 725 ILCS 5/122-1(f) (West 2006). A trial court may determine whether a
defendant has established cause and prejudice by reviewing the “contents of the petition
submitted.” Tidwell, 236 I1. 2d at 162. We review thetrial court’sdenial of amotiontofile
asuccessive postconviction petition de novo. Peoplev. LaPointe, 227 111. 2d 39, 43 (2007).

Defendant first claimsthat the trial court erred in denying his motion for leaveto file a
successive postconviction petition where he established cause and prejudice in arguing that
he was unaware of possible deportation consequences and his attorney was ineffective for
failing to inform him of such consequences. Defendant further states that had counsel
informed him of the possibility of deportation, he would have proceeded to trial given that
the evidence against him was not overwhelming.

As*“cause’ for hisfailureto raise this claim in an earlier proceeding, defendant argues
that he was unaware at the time of his guilty pleathat he could possibly face deportation
proceedings. Defendant contends neither defense counsd nor the trial court informed him
that by pleading guilty he could possibly face deportation. Although defendant does not
providethe date on which he became aware that he could possibly facedeportation asaresult
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of pleading guilty to first degree murder, taking defendant’ srepresentations astrue, wefind
that defendant has established causefor failingto rasethisissueinapreviouspostconviction
petition, especially where defendant’ sfirst petition was pro se and denied at the first stage.

Defendant claimsthat he hasestablished prejudice by demonstrating that hiscounsel was
ineffectivefor failingto notify him of the deportation consequences stemmingfrom hisguilty
plea. Defendant claimsthat had he been awareof thoseconsequences, hewould haveinsisted
on going to trial because the evidence against him was not overwhelming.

Although it had not been decided at the time defendant filed his application for leaveto
fileasuccessive postconviction petition, and had not been decided when the court issued its
order denying defendant leave to file, defendant contends that the holding in Padilla v.
Kentucky, 559 U.S. _ , 130 S. Ct. 1473 (2010), supports his argument that counsel was
ineffective and establishes actual prejudicein his case.

BeforewediscussPadillaand itsapplication here however, we must discuss defendant’ s
right to counsd under the sixth amendment and counsel’s obligations under Strickland v.
Washington, 466 U.S. 668 (1984).

The law is clear that a defendant in any criminal case is constitutionally guaranteed
effectiveassistance of counsel under the sixth amendment to the United States Constitution.
U.S. Const., amends. VI, XIV; 1lI. Const. 1970, art. I, 8 8; Srickland, 466 U.S. 668 (adopted
by People v. Albanese, 104 I1l. 2d 504 (1984)). A determination as to whether counsel’s
assistanceiseffectiveisgoverned by Strickland and is subject todenovoreview. Strickland,
466 U.S. at 698.

TheStrickland Court set forth thetwo requirementsthat adefendant must show to prevail
onanineffectiveassistanceclaim: (1) counsel’ sperformancefell bel ow an objectivestandard
of reasonableness; and (2) counsel’ sdeficient performance prejudiced him. Theburdenison
the defendant to overcome the strong presumption that defense counsel rendered adequate
assistance using reasonable professond judgment pursuant to sound trid dtrategy.
Strickland, 466 U.S. at 689-90.

For a defendant to satisfy the prejudice requirement in the plea bargaining context, the
defendant must show that there is areasonable probability that, but for counsd’s errors, he
would not have pleaded guilty and would haveinsisted on going to trial. Peoplev. Pugh, 157
1. 2d 1, 15 (1993) (citing Hill v. Lockhart, 474 U.S. 52, 59 (1985)). “The record should
demonstrate a ‘reasonable probability’ that but for the error, the defendant would have
rejected the plea agreement.” Pugh, 157 Ill. 2d at 15. Whether the aleged error was
prejudicial, depends largely on whether the defendant would have likdy succeeded at trid.
Pugh, 157 II. 2d at 15.

Defendant acknowledges that the controlling law a the time of his plea, and dso at the
timehemade gpplicationfor leaveto filehissuccessive postconviction petition at issue here,
was that counsel was not ineffective for failing to advise his client regarding potential
immigration consequences of a guilty plea, so long as the attorney did not affirmatively
misadvise the client. People v. Huante, 143 Ill. 2d 61, 68-74 (1991). Citing People v.
Bouzdi, 332 Ill. App. 3d 87 (2002), the circuit court relied on this principle as a basis for
finding that defendant did not suffer prejudice under the cause-and-prejudicetest. Defendant
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now contendsthat the circuit court’ sreliance on Bouzidi as abasis for concluding he failed
to establish prejudiceisflawed, given the United States Supreme Court’ srecent decision in
Padillav. Kentucky, 559 U.S. __ , 130 S. Ct. 1473 (2010).

In Padilla, the defendant, alegal permanent resident of the United States for 40 years,
pled guilty to distributing drugs and faced deportation proceedings. The defendant filed a
postconviction petition alleging that trial counsel failed to advise him that he could be
deported as aresult of hispleaand actually told him not to worry about deportation because
hehad livedinthe country solong. Padilla, 559 U.S.at _ , 130S. Ct. at 1478. Finding that
defendant was not denied effective assistance of counsel, even if counsel’s deportation
advice was erroneous, because deportationisamere collateral consequenceof aconviction,
the Kentucky Supreme Court denied defendant postconviction relief. Padilla, 559 U.S. at
__,130S. Ct. at 1478.

The Supreme Court reversed, holding that defendant’ s counsel had an obligation under
the sixth amendment to advise defendant that the offense to which he was pleading guilty
would subject him to automatic deportation. Padilla, 559 U.S.at _ , 130 S. Ct. at 1480-81.
The Court noted that the Kentucky Supreme Court, as well as numerous other courts, have
found that the failure of defense counsel to advise a defendant of possible deportation
consequences was not cognizable as a claim of ineffective assistance of counsel because
deportation has been viewed as a collateral, not a direct, consequence of a crimina
conviction. Padilla, 559 U.S. at __, 130 S. Ct. at 1480-81. The Court went on to explain
that it had never applied a distinction between direct and collateral consequencesto define
the scope of congtitutionally “ ‘reasonable professional assistance’ ” required under
Strickland. Padilla,559U.S.at_, 130S. Ct. at 1481 (quoting Strickland, 466 U.S. at 689).
Given the close connection between acriminal conviction and deportation, the PadillaCourt
concluded that deportation is “uniquely difficult to classify as either adirect or a collateral
consequence” and therefore the “collateral versus direct distinction” is “ill-suited to
evaluating aStrickland claim concerning the specific risk of deportation.” Padilla, 559 U.S.
a _ , 130 S. Ct. at 1481-82. The Court did find however, that “Srickland applies to
Padilla’'sclaim.” Padilla, 559 U.S.at __, 130 S. Ct. at 1482.

Applying Strickland, the Padilla Court first set out to determine whether counsel’s
representation fell below an objective standard of reasonableness. Padilla, 559 U.S. at
130 S. Ct. at 1482. “The first prong—constitutional deficiency—is necessarily linked to the
practice and expectations of the legal community: ‘The proper measure of attorney
performanceremainss mply reasonablenessunder prevailing professona norms.” ” Padilla,
550 US. a __ , 130 S. Ct. a 1482 (quoting Strickland, 466 U.S. at 688). Prevailing
professional normssupport the view that counsel must adviseaclient of possibledeportation
consequences. Because the immigration consequences for Padilla were clearly defined by
federal law, Padilla’ s counsel could have easily determined that his plea would make him
eligiblefor deportation. Instead, Padilla scounsel provided himincorrect advicethat hisplea
would not result in removal form this country. Padilla, 559 U.S.at __, 130 S. Ct. at 1483.
The Padilla Court went on to hold that counsel’ s performance was deficient under the first
prong of Strickland. In doing so, the court noted other situations where the possble
immigration consequences would not be so clearly defined and determined that “[w]hen the
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law is not succinct and straightforward,” defense counsel is only required to inform “a
noncitizen client that pending criminal charges may carry a risk of adverse immigration
consequences.” Padilla, 559 U.S. at  , 130 S. Ct. at 1483.

The State contends that Padilla is inapplicable to the facts of the ingant case because
Padilla cannot be applied retroactively, where the Court established anew rule of criminal
procedure that does not fall within either of the Teague exceptions.

Teague v. Lane, 489 U.S. 288 (1989), governs the retroactive application of criminal
laws. The determination asto whether retroactive application iswarranted turns on whether
a case announces a hew rule or merely expands upon a preexisting rule. Teague, 489 U.S.
at 299. Generally speaking, “a case announces a new rule if the result was not dictated by
precedent existing at thetimethedefendant’ sconviction becamefinal.” (Emphasisomitted.)
Teague, 489 U.S. at 301. A decision that applies an established general ruleto a new set of
factsis not anew rule. Teague, 489 U.S. at 309. In other words, where a decision “breaks
new ground or imposes anew obligation onthe Statesor the Federal Government,” or “if the
result [is] not dictated by precedent existing at the timethe defendant’ s conviction became
final,” adecision announces a new rule. (Emphasis omitted.) Teague, 489 U.S. at 301.

TheTeague Court arti cul ated two i nstanceswhen new rulesof criminal procedure should
be applied retroactively to caseson col lateral review: (1) it places certain kinds of primary,
privateindividual conduct beyond thepower of the criminal |aw-making power to proscribe;
or (2) requiresthe observance of those proceduresthat areimplicit in the concept of ordered
liberty. Teague, 489 U.S. at 311.

The firg Teague exception was fashioned by the court in Mackey v. United Sates, 401
U.S. 667 (1971), and applies only to rules that decriminalize a class of conduct or prohibit
acertain category of punishment for a classof defendants because of their status or offense.
Safflev. Parks, 494 U.S. 484, 495 (1990). This exception isinapplicable to the facts of the
instant case.

The Supreme Court haslimited the scope of the second exception to “watershed rules of
criminal procedure” that “ ‘will properly dter our understanding of the bedrock procedural
elementsthat must befound to vitiate the fairness of aparticular conviction’ ” and “without
whichthelikelihood of an accurate convictionisseriously diminished.” (Emphasisomitted.)
Teague, 489 U.S. at 313 (quoting Mackey, 401 U.S. a 693). The Supreme Court has only
once recognized awatershed rule of criminal procedure, in Gideon v. Wainwright, 372 U.S.
335 (1963), when the Court held that adefendant has a constitutional right to be represented
by counsel at all criminal trialsin which a defendant is charged with a serious offense.

The Teague analysis was adopted by the Illinois Supreme Court in People v. Flowers,
138 I1l. 2d 218, 238 (1990), and was applied to an action brought pursuant to the Act. In
Flowers, the defendant was convicted of murder, armed robbery and armed violence. His
conviction was affirmed on appeal . Theredfter, the defendant filed a postconviction petition
that was denied without an evidentiary hearing. On appeal from the denial of his petition,
defendant alleged that conflicting jury instructions, which required ajury to find him guilty
of both murder and voluntary manslaughter, if it found him guilty of voluntary manslaughter,
violated hisright to due process. Defendant relied on our supreme court’ s holding in People
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v. Reddick, 123 1ll. 2d 184 (1988), in support of his argument.

In Reddick, the court had held that conflicting jury instructions which failed to state the
appropriate burdens of proof were unconstitutional asthejury could not possibly convict the
defendant of the lesser-included offense. Reddick, 123 I1l. 2d at 197. The jury instructions
misallocated the appropriate burdens of proof by placing the responsibility of proving the
mitigating circumstances that would reduce murder to manslaughter on the State. The
appropriate jury instruction would have informed the jury that it was the State s burden to
disprove the mitigating circumstances. Reddick, 123 1ll. 2d at 197. Although the Flowers
court recognized that Reddick announced arule of constitutional dimension asit changed the
law regarding the burden of proof and elements of he offense of voluntary manslaughter, it
declined to apply the Reddick ruling retroactively under the second exception announced in
Teague, as the Reddick decision did not constitute a watershed rule of criminal procedure.
Flowers, 138 11l. 2d at 239. Specifically, the Flowerscourt stated, “[t] his exception must be
narrowly construed and we do not believethat the Reddi ck rul e established such acomponent
of basic due process so asto fall withinit.” Flowers, 138 I1l. 2d at 242.

Defendant urges that Padilla did not announce a new rule of criminal procedure but
merely applied the Strickland to a new factual scenario. The State argues that Padilla
announced a new rule of criminal procedure, but it does not fall within either of the two
Teague exceptions, and therefore is not retroactive.

Whether Padilla warrants retroactive application here, depends on whether Padilla
announced a“new rule” or merely expands on a preexisting rule. Teague, 489 U.S. at 299.
This is an issue of first impression in Illinois. If Padilla announced a new rule, it is
retroactive to cases on collateral review only if it falls within one of the two exceptions
articulated in Teague. Teague, 489 U.S. at 299-300. If Padilla did not announce anew rule
of criminal procedure, it is applicable to cases that were final before Padilla was decided.
People v. Moore, 177 111. 2d 421, 436 (1997). Based on our review of thefacts of this case
as well as Teague and other relevant case law, we are confident that only one result is
possible here: the Padilla Court did not announce a new rule of criminal procedure.

Generdly speaking, it is* often difficult” to determine whether acase announcesa new
rule. Teague, 489 U.S. at 301. Thisdetermination is particularly troublesome wherethe new
decision isreached by an extension of the reasoning of prior cases. Butler v. McKellar, 494
U.S. 407, 412-13 (1990). However, the task is to determine whether, at the time the
defendant’ sconviction becamefinal , whether court’ scons dering defendant’ sclaim, “would
have felt compelled by existing precedent to conclude that the rule *** was required by the
Congtitution.” Saffle, 494 U.S. at 488; People v. Morris, 236 Ill. 2d 345, 360 (2010).
Nevertheless, this kind of analysisis unnecessary here.

Although not recognized in I1linois until recently, Teague not only provided instruction
on the application of new rules on collateral review, but it also provided instruction on the
announcement of new rules in cases on collateral review. See Morris, 236 I11. 2d 345 (the
portion of the Teague opinion discussing the announcement of new rules in cases on
collateral review has not been applied or discussed in Illinois state courts). In Teague, the
Supreme Court stated:
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“Were we to recognize the new rule urged by petitioner in this case, we would
have to give petitioner the benefit of that new rule even though it would not be
applied retroactively to other similarly situated. In the words of JUSTICE
BRENNAN, such aninequitableresult would be‘ an unavoi dable consequence of the
necessity that constitutional adjudications not stand asmeredicutm.’ [Citation.] ***

If there were no other way to avoid rendering advisory opinions, we might well
agree that the inequitable treatment described above is ‘an insignificant cost for
adherence to sound principles of decision-making.” [Citation.] But there is a more
principled way of dealing with the problem. We can simply refuseto announce anew
rulein agiven case unless the rule would be applied retroactively to the defendant
in the case and to al others similarly situated. [Citation.] We therefore hold that,
implicit in the retroactivity agpproach we adopt today, is the principle that habeas
corpus cannot be used as a vehicle to create new congtitutional rules of criminal
procedure unless those rules would be applied retroactively to all defendants on
collateral review through one of thetwo exceptionswe have articulated.” (Emphasis
omitted.) Teague, 489 U.S. at 315-16.

Prior to Teague, the Supreme Court would regularly announce new rules but not address
the retroactivity of those rules until subsequent cases. Teague, 489 U.S. at 302-03. In cases
following Teague, the Court has stated, “[u]nder Teague, new rules will not be applied or
announced in cases on collateral review unlessthey fall into one of two exceptions.” Penry
v. Lynaugh, 492 U.S. 302, 313 (1989); Butler, 494 U.S. at 412. Accordingly, Teague
mandates that the issue of retroactivity should be decided as a threshold question before
addressing a constitutional claim. Teague, 489 U.S. at 305.

The Padilla Court decided that the defendant was entitled to a hearing onhis
postconviction claim of ineffective assistance of counsel without any mention of retroactivity
or Teague, either as athreshold matter or amere consideration. The absence of thisanalysis
alone, given Teague's specific prohibition against announcing a new rule of criminal
procedure in cases on collateral review unless that rule would apply to that defendant, and
retroactively to other defendants similarly situated under one of the two exceptions, leads us
to conclude that the Padilla Court did not intend to establish a new rule of criminal
procedure.

Furthermore, the Padilla Court explicitly stated it was “evauating a Srickland claim
concerning the specific risk of deportation” andthat “ Srickland appliesto Padilla’ sclam.”
Padilla, 559 U.S. at _ , 130 S. Ct. at 1482. The Court’s threshold consideration was
whether Strickland could apply to issues of deportation. After finding defense counsel’s
obligationsto a defendant regarding deportation to fall within the sixth amendment right to
counsel, the Padilla Court simply expanded Strickland to include counsel’s obligation to
inform a defendant of possible deportation consequences. A decision that applies an
established general rule (Strickland) to a new set of facts (deportation) is not a new rule.
Teague, 489 U.S. at 309, 311.

Additional support for our conclusion comes from the Court’ s acknowledgment, again
without discussing Teague, that its holding would potentially undermine the finality of
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convictionsobtained through guilty pleas and its subsequent citationto Hill v. Lockhart, 474
U.S.52(1985). Inregjecting requeststo limit itsholding to affirmative misadvise, the Padilla
Court stated, “[w]e confronted a similar ‘floodgates concern in Hill [citations], but
nevertheless applied Strickland to a claim that counsel had failed to advise the client
regarding hisparoleéligibility before he pleaded guilty.” Padilla, 559 U.S.at__ ,130S. Ct.
at 1484-85.

In Hill, the defendant filed a petition for habeas cor pus based on ineffective assistance
of counsel because counsel failed to advise him, that as a second offender, he was required
to serve one-half of hissentence before becoming eligiblefor parole, which was denied. The
United States Supreme Court granted certiori and held for the first time that the two-part
Strickland test applied to challengesto guilty pleas based on claims of ineffective assistance
of counsel. Applying Strickland, the Hill court found it unnecessary to reach the question of
whether counsel’s performance was ineffective where the defendant failed to establish
prejudice under the second prong of Srickland. Hill, 474 U.S. at 60.

ThePadilla Court recognized that Hill expanded the holding in Strickland to encompass
the defendant’ s ineffective assistance of counsel claims pertaining to guilty pleas in the
context of a habeas corpus proceeding. Hill did so without mentioning Teague or
determining retroactivity. Similar to the Hill Court, the Padilla court also expanded the
holding of Strickland without discussing Teague and recognized that its holding may allow
new challengesto prior guilty pleas. However, the Padilla Court but sought to dispel those
concerns.

“It seems unlikely that our decision today will have significant effect on those
convictions already obtained as the result of plea bargains. For at least the past 15
years, professiona normshavegeneral ly imposed an obligation on counsel to provide
advice on the deportation consequences of client’splea.” Padilla, 559 U.S.at
130 S. Ct. at 1486.

An argument can certainly be made that Padilla represents a new rule of crimina
procedure based on the Padilla Court’ srecognition of thenovelty of itsholding. “[W]e now
hold that counsel must inform her client whether his plea carries a risk of deportation.”
Padilla, 559 U.S. &, 130 S. Ct. at 1488. The Court also noted, “[T]his Court has never
held that acriminal defense attorney’ s Sixth Amendment duties extend to providing advice
about [collateral consequencesof aconviction].” Padilla,559U.S.at _ ,130S. Ct. at 1488
(Alito, J., concurring, joined by Roberts, C.J.). An argument can also be made that Padilla
represents a new rule of criminal procedure based on its implication done. Recently, in
Peoplev. Kabre, 905N.Y.S.2d 887, 892-94 (N.Y . Crim. Ct. 2010), the court, in determining
that Padilla would not apply retroactively, observed that the Padilla decision effectively
changed the law in nine circuits and the mgjority of states. However, given the procedural
posture of this case, as well as Teague' s mandate, we cannot find any support for afinding
that Padilla established a new rule. Consequently, Padilla may be retroactively gpplied to
the case at bar.

While Padilla operatesto establish that counsel’ s performance wasunreasonablein this
case, it does not operate to establish that defendant suffered prejudice with respect to the
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second prong of Strickland. Padilladid not reach the determination of whether the defendant
was prejudiced by counsel’ s performance, and therefore entitled to relief, because it was not
before the Court. “Whether Padillais entitled to relief on his claim will depend on whether
he can satisfy Strickland’ s second prong, prejudice, amatter weleavetothe Kentucky courts
to consider in thefirst instance.” Padilla, 559 U.S. at __, 130 S. Ct. at 1483-84.

As previoudy discussed, in order to establish prejudice under the second prong of
Strickland, the defendant must show that there is a reasonable probability that, but for
counsel’ serrors, hewould not have pleaded guilty and would haveinsisted on goingto trial.
Pugh, 157 111. 2d at 15. Whether the alleged error wasprejudicial dependslargely on whether
it was likely that the defendant would have succeeded at trial. Pugh, 157 1l. 2d at 15.

Defendant has not shown that he would have succeeded at trial and therefore cannot
establish prejudice under the second prong of Strickland in this case. The evidence against
defendant is overwhelming. The eyewitness, Mr. Phillips, saw defendant exit a car parked
near 6050 South Sawyer on the night of November 2, 2003. Mr. Phillips heard gunshots and
saw defendant return to the car with agun in his hand. Defendant admitted in a videotaped
statement that he and codefendant Rosendo Ruiz agreed to perform arobbery that evening
and that Isidro Rodriguez wasthe intended victim. In his statement, defendant stated that he
was the lookout and that it was Ruiz who actually shot the victim. In addition, a gun
recovered in an unrelated case involving defendant as the offender contained defendant’s
palm print and DNA. The gun was tested and found to be the murder weapon in this case.

Asdefendant cannot establish prejudice under the second prong of Strickland, he cannot
demonstrate prejudice under the cause-and-prejudice test. Therefore, we find that the trial
court properly denied his request for leaveto file a successve postconviction petition with
respect to the first issue raised.

Defendant also aguesthat thetrial court erred whenit failed toinformhim of the possible
deportation consequences of his guilty plea. Defendant claims that the trial court had a
statutory obligation to inform him that he could possibly be deported as aresult of his plea.

The statutory obligation that defendant speaks of isfound in section 113-8 of the Code
of Criminal Procedure of 1963:

“Before the acceptance of a plea of guilty, guilty but mentdly ill, or nolo
contendere to a misdemeanor or felony offense, the court shall give the following
advisement to the defendant in open court:

‘If you are not a citizen of the United States, you are hereby advised that
conviction of the offense for which you have been charged may have the
consequences of deportation, exclusion from admission to the United States, or
denia of naturalization under the laws of the United States.” ” 725 ILCS 5/113-8
(West 2006).

Because defendant raised this claim in a successive postconviction petition, he must
establish cause and prejudice before he can be granted leave to file his successive petition.
Pitsonbarger, 205111. 2d at 459. That is, defendant must show good causefor falingtoraise
the claimed errors in a prior proceeding and actual prejudice resulting from the claimed
errors. Pitsonbarger, 205 111. 2d at 460; 725 ILCS 5/122-1(f) (West 2006). A defendant must
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establish cause and prejudice as to each individual clam asserted in a successive
postconviction petition to escape dismissal under resjudicataand waiver. Pitsonbarger, 205
lI. 2d at 463; 725 ILCS 5/122-1(f) (West 2006).

“Cause” isdefined as “ any objective factor, external to the defense, which impeded the
petitioner’'s ability to raise a specific claim at the initial postconviction proceeding.”
Pitsonbarger, 205 I11. 2d at 462; 725 ILCS 5/122-1(f) (West 2006). With respect to cause,
defendant againclaimsthat hewasunaware of any deportation consequences of hispleauntil
after he filed his first postconviction petition. Although section 113-8 was in effect at the
time of defendant’s plea, a review of the record establishes that the trial court did not
admonish defendant regarding the potential immigration consequences of his plea, as
required by section 113-8. Thetrial court’ sfailureto inform defendant, in conjunction with
hisclaim that defense counsd did not discuss possible immigration consequenceswith him,
lends credence to clam that he was unaware of the deportation consequences at the time he
filed hisinitial postconviction petition. This is especialy true tha given that defendant’s
initial pro se petition was denied at the first stage and counsel on appeal withdrew.

However, whether defendant hasestablished causeisirrel evant where he cannot establish
the prejudice prong of the cause-and-prejudice test. To establish prejudice, defendant must
show that the claim not raised in hisinitial postconviction petition so infected the trial that
the resulting conviction violated due process. Pitsonbarger, 205 Ill. 2d at 464; 725 ILCS
5/122-1(f) (West 2006).

Defendant maintains that his due process rights were violated where, based on thetrial
court’s failure to admonish him in accordance with section 113-8, his plea was not
knowingly entered. The State maintains that the trial court adhered to the regulations of
I1linois Supreme Court Rule 402, which requires “[t]he court, by questioning the defendant
persondly in open court, shall confirm the terms of the plea agreement, or that there is no
agreement, and shall determine whether any force or threats of any promises, gpart from the
plea agreement, were used to obtain the plea.” Furthermore, the State argues, our supreme
court in Peoplev. Delvillar, 235 11l. 2d 507, 522 (2009), held that “the failure to admonish
a defendant of potential immigration consequences does not rise to a constitutional
violation.” Therefore, the trial court’s failure to admonish defendant regarding possible
immigration consequences is not a congtitutional violation and is consequently not
cognizable under the Act. See Peoplev. Brown, 169 11. 2d 94, 101 (1995) (the Act provides
aremedy to criminal defendant who allege substantial violationsof ther constitutional rights
occurred at trial).

Defendant recognizesthe holding in Delvillar, but arguesit waseffectively overruled by
Padilla. InDelvillar, the defendant who plead guilty to unlawful use of aweapon by afelon,
later sought to withdraw his guilty plea, asserting that he did not knowingly or voluntarily
waive his right to trial or comprehend the admonishments of the court. Specificaly, the
defendant sought to withdraw his guilty plea on the grounds that the circuit court failed to
admonish him of the potential immigration consequences of his plea pursuant to section
113-8 (725 ILCS 5/113-8 (West 2006)), despite the fact that the defendant represented to
the court that he was a United States citizen. The circuit court denied his motion. The
appellate court reversed and remanded for further proceedings. Delvillar, 235 111. 2d at 510-
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Our supreme court reversed the decision of the appellate court. In doing so, the court
found that the admonishment to inform defendants of possible immigration consequences
under section 113-8 is mandatory, under the mandatory or permissive dichotomy, in the
sense that the circuit court does not have the discretion in giving the admonishment,
regardless of whether a defendant has indicated tha he or she acknowledges a lack of
citizenship. Déelvillar, 23511l. 2d at 516. The court found however, that the dispositive issue
was whether section 113-8 was mandatory or directory. Delvillar, 235 11l. 2d at 516.

In answering this question, the court presumed that the language issuing a procedural
command to a government officia indicates an intent that the Satute is directory, but it
recognized two conditions in which this presumption is overcome. Delvillar, 235 11l. 2d at
517 (citing People v. Robinson, 217 IIl. 2d 43, 58 (2005)). First, when there is negative
language prohibiting further action in the case of noncompliance; and second, when the
protected right generally would be injured under a directory reading. Delvillar, 235 1. 2d
at 517 (citing Robinson, 217 I11. 2d at 58). The court found that neither condition applied so
that the admonishment was directory and failing to issue the admonishment would not
automatically requirethe court to grant amotion to withdraw aguilty plea. Delvillar, 2351II.
2d at 517-19. Thefailureto give the admonishment would be onefactor to be considered by
the court in ruling on a motion to withdraw a guilty plea. Delvillar, 235 11l. 2d at 519.

The focus of a reviewing court in determining whether a trial court has abused its
discretion in denying a motion to withdraw a guilty plea should be whether the guilty plea
was “affirmatively shown to have been made voluntarily and intelligently.” Delvillar, 235
I11. 2d at 520. With respect to voluntariness, the court must inform a defendant of the direct
consequencesof hispleaprior to accepting aguilty plea Delvillar, 235111, 2d at 520. Direct
consequences of apleaare those that affect the defendant’ s sentence and other punishment
that thecircuit court may impose. Delvillar, 23511l. 2d at 520 (citing Peoplev. Williams, 188
I11.2d 365, 372 (1999)). Conversely, collateral consequencesare” effectsupon the defendant
that the circuit court has no authority to impose.” Delvillar, 235 Ill. 2d at 520 (citing
Williams, 188111. 2d at 372). Immigration consequencesare collateral consequencesand due
process does not require that a defendant be informed of the collateral consequences of his
plea. Delvillar, 235 11l. 2d at 521. Consequently, the court found that failureto admonish a
defendant of potential immigration consequences pursuant to section 113-8 doesnot affect
the voluntariness of the plea.

“In this case, because such consequences remain collateral, the failure to admonish
defendant of such consequences does not call into question the constitutional
voluntariness of his guilty plea

*** [T]hefailureto admonish adefendant of potential immigration consequences
does not rise to a constitutional violation ***.” Delvillar, 235 1ll. 2d at 522.

Contrary to defendant’ s argument, Padilla has no effect on our supreme court’ s holding
inDelvillar. ThePadillaCourt noticed recent changesin immigration law that makeit “ most
difficult” to divorcethe penalty from the conviction in the deportation context and discussed
the “unique| ] difficult[ies]” of characterizing immigration consequences as direct or
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collateral. However, the Court noted that it had never applied a distinction between direct
and collateral conseguences in determining what constitutes reasonable assistance under
Strickland and declined to do so in this case. Padilla, 559 U.S. & __ , 130 S. Ct. at 1476.
The Court found the distinction between direct and collaterd consequences “ill-suited to
evaluating aStrickland claim concerning the specific risks of deportation.” Padilla, 559 U.S.
a_ ,130S.Ct. at 1476. The Court ultimately found that the decision asto whether counsel
isconstitutionally effectiveturnsonwhether counsel’ sperformancewas* ‘ reasonable under
prevailing professional norms.” ” Padilla, 559 U.S. at ___, 130 S. Ct. at 1482 (quoting
Srickland, 466 U.S. at 688).

Padilla’s holding is clear and concise. Failure to inform a defendant of the potential
immigration consequences of his pleaamountsto adeficient performance by counsel under
the first prong of Srickland. We do not read Padilla as rejecting the distinction between
direct and collateral consequences in determining whether a defendant’s guilty plea was
knowingly and voluntarily entered. The Court specificaly rejected the use of a
direct/collateral consequence analysis. There simply is no evidence to suggest that the
Padilla Court intended to reclassify deportation as a direct consequence of a guilty plea.
Accordingly, we find Delvillar remains dispositive of defendant’s claim.

Under Delvillar, theclamraised by defendant doesnot involveaconstitutional right and
istherefore not cognizable in apostconviction proceeding. Consequently, defendant cannot
establish prejudice under the cause-and-prgudice test and the trial court properly denied
defendant leave to file his successive postconviction petition.

Finally, defendant claimsthis court should vacate the $50 State’ s Attorney fee assessed
following the circuit court’s summary dismissal of hisfirst postconviction petition because
the State' s Attorney was not involved in the disposition of the petition as it was dismissed
at thefirst stage of postconviction proceedings. The State argues against vacating the feeon
the grounds that this court lacks jurisdiction to consider defendant's claim because
defendant’ sappeal from hisinitial postconviction petitionwasdismissed on January 9, 2008.

Defendant was assessed the $50 fee pursuant to section 4-2002.1(a) of the Counties
Code, which isentitled “ State’ s attorney feesin counties of 3,000,000 or more population,”
and provides:

“(a) State’ s attorneys shall be entitled to the following fees:

* % %

For each day actually employed in the hearing of acase of habeas corpusinwhich
the people are interested, $50.” 55 ILCS 5/4-2002.1(a) (West 2006).

Before determining whether the $50 fee was improperly imposed, we must address the
State’ s argument that defendant cannot raise thisissue on appeal from the denial of leaveto
file a separate successive postconviction petition.

A sentence that does not conform to astatutory requirement isvoid. Peoplev. Arna, 168
111.2d 107, 113 (1995). It iswell edtablished that a*“void [judgment] may be attacked at any
time*** either directly or collaterally.” People v. Thompson, 209 Ill. 2d 19, 27 (2004). An
argument that a judgment is void is not subject to waiver. Thompson, 209 Ill. 2d at 27.
However, theissue of voidness must beraised in the context of aproceeding that is properly
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pending in the courts. People v. Flowers, 208 Ill. 2d 291, 308 (2003). “If a court lacks
jurisdiction, it cannot confer any relief, even from prior judgmentsthat are void.” Flowers,
208 11I. 2d at 308.

Aswe have proper jurisdiction over defendant’ s appeal from the denid of leave to file
his successive postconviction petition, we may consider defendant’s claim that the order
imposing the $50 fee is void.

Thereis no dispute here that defendant’ s initial postconviction petition was dismissed
at the first stage. At the first stage, the trial court may dismiss, without any input from the
Sate, the defendant’ s postconviction petition asfrivolous or patently without merit. People
v. Boclair, 202 1l. 2d 89, 99 (2002). Hence, because the State was not “employed” in the
hearing of the case, the $50 feewasimproperlyimposed. Accordingly, wevacatethe $50 fee.

Based on the foregoing, we affirm the judgment of the circuit court denying defendant
leave to file a successive postconviction petition, but vacate the $50 State's Attorney fee
imposed.

Affirmed in part and vacated in part.
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